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Brief of Defendant in Error.

Counsel for Defendant in h^ror have nothing to add to

the statement of the case as set fortli in the brief of Plaintiffs

in Error.

The indictment will be found on page i of the record.

Regarding the first assignment of error, that this indict-

ment cannot be maintained for the reason that the Chinese Ex-

clusion Act of July 5th, 1884, as re-enacted and continued by

the Acts of May 5, 1892, and April 29, 1902, had elapsed and

expired prior to the fiiling of the indictment against the de-

fendants, the trial and judgment in this case, while the acts

complained of were committed prior to the passage of the con-

tinuing Act of April 29, 1902, we would say

:

Section 11 of the Act of 1884, 23 Stat., 11 5- 118, under

which this prosecution is brought, provides as follows

:

"That any person who shall knowingly bring into or cause

to be brought into the United States by land, or who shall aid

or abet the same, or aid or abet the landing in the United

States from any vessel, of any Chinese person not law^fully en-

titled to enter the United States, shall be deemed guilty of a

misdemeanor, and shall on conviction thereof be fined a sum
not exceeding one thousand dollars, and imprisoned for a term

not exceeding one year."

Section i of the Act of April 29, 1902, provides: "That

all laws now in force prohibiting and regulating the coming
of any Chinese persons and persons of Chinese descent into

the United States and the residence of such persons therein

* * * be and the same are hereby rc-c^actcd, c.vtoidcd and

ccntiniicd, so far as the same are not inconsistent with treaty

obligations, until otherwise provided by law."

From the above it will be seen that the only law under

which acts such as those charged in the indictment could be



prosecuted formerly or at the present time is Section 1 1 of the

Act of July 5, 1884. The result reached by following the ar-

gument of counsel for Plaintiffs in Error is, that though this

has been the unchanged law since 1884, that though a judg-

ment of conviction pronounced under it prior to May 5, 1892,

would be valid, and a judgment of conviction pronounced un-

der it prior to April 29, 1902, for a violation between May 5,

1892, and such latter date, would be valid, and a judgment pro-

nounced since April 29, 1902, for a violation since that date

would be valid, yet that there is a zone around the date of May

5, 1892, and April 29, 1902, in which no judgment after either

of those dates could be upheld on account of acts prior thereto.

The continuing Acts in both cases show "That all laws

now in force prohibitinb and regulating the coming of

Chinese persons are hereby continued in force." They

do not say that they are continued in force for one

purpose and not for another. Therefore, the power

to punish is continued, extended and re-enacted, as

well as the definition of the crime to be punished. These ex-

tending and continuing Acts being passed before the expn-a-

tion of the prohibited term, there is no hiatus wherein it was

lawful for such Chinese persons to come, or wherein there was

a lack of provision for the punishment of those who brought

them. This is not a case where a new law has taken the place

of an old one which it repeals. A prosecution would not now

be brought under thotAct of April 29, 1902, but under the Act

of July 5, 1884, which has twice been given a new lease of life,

and is now and ever has been since that date in force, with all

its provisions for "prohibiting and regulating" traffic in Chi-

nese. The coming of Chinese was by this Act of 1884 pro-



hibitcd until the expiration of ten years thereafter. There was

no repeal of any section of that Act, or promise that after such

expired term it should be lawful. There is no argument of

hardship or other reason that leads law writers or judges to

condemn as unjust retrospective or ex post facto laws that ap-

\Ay to such an enactment as this. A law which punishes that

which was not wrong when it was done is unjust, but a law

which condemns as wrong and punishes that act which was so

condemned and so punished when it was committed is just, and

not unjust. If it were admitted that there had been a rcpccu

and rc-cnactnient, a prosecution would not thereby be defeated.

"But a mere amendment or repeal and re-enactment substan-

tially without change will not defeat a prosecution under the

previous statute."

McClain's Criminal Laiv, Section 96, and cases cited.

Bishop on Statutory Crimes, 2nd Edition, Sec. 181

ct seq. and citations.

The case of Moore vs. U. S., 29 C. C. A., 269, 85 Federal,

465, cited and relied on by Plaintiffs in Error, is not in point

in any way. It was a case under the Sherman Act, authorizing

federal prosecution for combinations in restraint of interstate

trade, and also prosecutions for combinations in restraint of

trade in the territories. The authority of Congress to legislate

against those two classes of combinations is derived from

different clauses of the constitution. A prosecution was begun

in the above case in the Territory of Utah for certain combi-

nations within the limits of that territory alleged to be unlaw-

ful. Before the trial the Territorv of Utah became a state, and



the case was transferred from the Territorial District Court to

the Circuit Court of the District comprising the State of Utah.

The two points decided in the above case are, first, that the

provisions of the enabhng act in the state constitution of Utah

did not show an intention to continue such a prosecution as the

above and transfer it to the Federal Court of the new District

formed on the state's admission, but did show an intention not

to do so. and that such action should abate, for it is therein said,

"That the provisions of the enabling act were so understood

and construed by the constitutional convention is evidenced by

the fact that in the schedule (annexed to the constitution) pro-

viding for the transfer of cases to the Federal Courts it pro-

vides only for those cases 'wherever the United States Circuit

and District Courts niiglit liavc Jiad jurisdiction had there been

a state goi'ernincnt at tlic time of tJie comniencenient tJierof,'

and this is not such a case. If there had been a state govern-

ment at the time of this indictment, no indictment could have

been returned, for the reason that there would have been no law

in force in the State of Utah defining such an offense." The

second point therein decided was that Section 13 of the Revised

Statutes did not prevent the abatement of such a prosecution,

for the reason that Section 13 is limited by its terms to saving

from abatement proceedings upon "the repeal of any statute."

The Sherman Act was not repealed by the admission of Utah

to the Union, but remained in force to prevent combinations in

restraint of trade in all other territories, and ccmbinatirns in

restraint of trade between Utah and all other states and terri-

tories.



The case of tlic Irresistible, "tli W'lieatun, 551, upon wliich

so nnich reliance is placed by counsel f(jr Plaintiffs in Error, is

wholly inapplicable. In that case the Court was passing on

the neutrality acts of 1817 and 1818. The Act of March 3rd,

181 7. provided for forfeitures for its violation. It was to re-

main in effect two years. On April 30, 1818, only a year after

the passage of the former act, Congress passed a new act on

the subject, repealing the old, but with a saving clause as fol-

lows :

"Provided, nevertheless, that persons having acted against

any of the acts aforesaid may be prosecuted, convicted and pun-

ished as if the same were not repealed, and any forfeiture here-

tofore incurred by a violation of any of the acts aforesaid shall

be unaffected by such repeal."

Construing this same clause, the Court decided

:

"The obvious construction of this clause is that the power

to prosecute, convict and punish offenders against either of the

repealed acts remains as if the repealing act had never been

passed."

That is, the Court held that the only intent of the saving

clause was to preser\-e prosecutions from abatement by reason

of the repeal, and there was no intention expressed to save them

from the two-year limitation of the original act.

The case of Yeaton vs. U. S., 5th Cranch, 281, cited by

Plaintiffs in Error, has no application, unless it be to support

the decision of the lower Court in the case at bar. That was

a case on appeal from a sentence of forfeiture of a vessel for

breach of an act prohibiting intercourse with certain ports of

San Domingo. The original act was passed on February 2S.
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i8o6. It was limited to one year. On February 24, 1807, it

was continued to the end of the next session of Congress, April

26, 1808. The vessel was seized for a violation of this act on

November 17, 1806, and condemned on July 23, 1807. The

condemnation was affirmed in the Circuit Court November 7,

1807, from which an appeal was taken to the Supreme Court

of the United States, where it was not reached for trial until

after the expiration of the law and the later continuing act. It

was decided that the trial on appeal in admiralty was dc novo;

that the lower judgment of condemnation was not res adjudi-

cata; that, the law having expired prior to the trial in the Su-

preme Court, there was no authority in that Court to pass

judgment of condemnation. Thus it will be seen that both the

District and Circuit Courts decided and maintained jurisdiction

to impose a sentence of forfeiture under a continuing act such

as the one involved in the suit at bar, and this without the aid

of such a statute as Section 13 of the Revised Statutes; and

further, that the Supreme Court recognized the validity of those

decisions of the lower Courts, but found no power in itself after

the expiration of the continuing act in question to impose a

sentence of condemnation.

Section 13 of the Revised Statutes was enacted in 1871,

so that the cases of the Irresistible and Yeaton vs. United

States, so far as the question of that section saving prosecutions

from abatement under a repealed act is concerned, are not in

point, as they were decided more than half a century before

this enactment.

The case of the United States vs. Tynen, nth Wallace,

88. cited and relied upon by Plaintijffs in Error, has no applica-
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tion, for neither the effect of Secti(jn 13 of the Revised Statutes

heing- considered (as the offense charged was committed before

the enactment of that section), nor was the effect of a continu-

ing statute therein considered. The point there decided was

simply that, in the absence of a saving statute, under a repealed

law there can l)e no legal conviction. Plaintiffs in Error rely-

ing simply on precedent on this question, and these being the

only authorities cited by them, it would seem unnecessary to

say more on this question, but at the risk of being tedious we

will briefly add that, e\en if a re-enactment or continuing act

did not have the effect to save such a prosecution from abate-

ment, Section 13 of the Revised Statutes, being a general act,

would do so

:

"The repeal of any statute shall not have the effect to

release or extinguish any penalty, forfeiture or liability incurred

under such statute, unless the repealing act shall so expressly

provide, and such statute shall be treated as still remaining in

force for the purpose of sustaining any proper action or prose-

cution for the enforcement of such penalty, forfeiture or lia-

bility."

This section saves the right of prosecution under a re-

pealed act from abatement.

U. S. vs. Rcisiiigcr, 128 U. S., 398.

U. S. vs. Keokuk N H. Bridge. 45 Fed.. 178.

On the second assignment of error or ground for reversal,

that the indictment should have elaborated and described the

means and method of landing the Chinese, we would say that

the statute provides : "That any person who shall kn(~)wingly

bring into or cause to be brought into the United States by
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land, or who shall aid or abet the same, or aid or abet the land-

ing- in the United States from any vessel * * * shall on

conviction be lined * * '^ ." The indictment charged

that the defendants, on the 15th day of February, 1902, at the

city and port of Seattle, County of King, State and District of

Washington, did unlawfully and knowingly land and aid and

abet in landing in the United States, from a certain foreign

steamship and vessel, known and called the Wilhelmina, then

lying at the port of Port Townsend, County of Jefferson, State

of Washington, three certain male Chinese laborers. This is a

statutory offense, and indicements in the form presented in the

statute are in general held sufficient.

McClaiu's Criminal Law, Vol. i. Sections 386 and

436.

Enc. Pleading & Practice, Vol. 10, page 483.

R. S., Sec. 1025.

Peters rs. United States, 36 C. C. A., 105, 94 Fed.,

127.

Counsel for Plaintiffs in Error does not point out wherein

the above statute fails to come within the general rule. Counsel

says that the government could not prove the unlawful landing

by a witness simply testifying that the defendants landed the

Chinese described. We are not prepared to admit but that such

testimony, together Avith that of the time, place and persons

landed, and their status or character, would be sufficient to

maintain a conviction ; but. even if it were not, there is no rule

that requires the pleading of evidence. Counsel contends that
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the e.\j)rcssi()n "laiulini,'- from a vessel" is a generic cxpressifm

or term, and that the in(Hctment must be specific, l)ut the stat-

ute itself shows that by this language it itself specifically de-

fined he elements of the offense. The general crime is bringing

within the United States Chinese not lawfully entitled to enter

and be therein, but Congress goes further and defines the of-

fense specifically as being committed by bringing into the

United States by land, or landing in the United States from a

vessel, any Chinese persons not lawfully entitled to enter the

United States. Where Congress has taken such pains to dis-

tinguish the elements of the offense, there is no requirement or

reason rendering it necessary to elaborate on the language of

the statute in the indictment. The argument by analogy of

counsel for Plaintiffs in Error concerning the requirements of

an indictment for such common law offenses as murder and

larceny, which requirements are largely the outgrowth of prece-

dents limited in their applications to these specific crimes, is

inapplicable. Counsel for Plaintiffs in Error is mistaken in his

contention that the government had the theor}^ that this prose-

cution was a prosecution of the master for bringing in these

Chinese. It was decided in the case of U. S. vs. Trumbull, 46

Federal, 755, that enough must be alleged in such an indictment

to show that the Chinese had not been brought from one port

in the United States to another ; that it must be shown that they

had been brought from a foreign port on a voyage ending at

the port of landing. It was to meet the requirements of this

ruling that the allegations were inserted in the indictment now

complained of by counsel for Plaintiffs in Error as irrelevant,

confusing and misleading. If the government had intended to
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prosecute the captain of the vessel, this indictment would have

been under Section 2 instead of Section 11 of the Act of 1884.

The Simmons case, 96 U. S., 360, cited by counsel for Plain-

tiffs in Error, holding an indictment defective for not giving

the name of the person whom defendant was charged to have

"caused and procured" to do the forbidden thing, has no ap-

plication here. The allegation here is that the defendants "did

land" three certain Chinese. It needs no argument to show the

inapplicability of the case in re Green, 52 Federal, in, and 1 12,

cited by counsel, to the present case. That an indictment sim-

ply alleging, as the one in that case did, a "contract" and "com-

bination," or a "conspiracy," without stating any of the ele-

ments or things of which they consisted, was defective, no one

would deny. The words "contract," "combination" and "con-

spiracy" are as broad as the whole field of law itself, but they

are not to be compared with the narrowed terms used in this

act.

Even without the liberal rules fixed by the adjudicated

cases in indictments under statutes, and as supplemented by

Section 1025 of the Revised Statutes, how can it be candidly

said that, under this indictment, informing the defendants with

the number of Chinese they are charged with landing, their

names and sex and disqualifications, the place where landed,

and the vessel and place from which landed, and the time, that

the defendants are not fairly informed of that which they are to

meet upon the trial, or that they cannot plead autre fois convict

under this verdict and judgment?

Regarding the third assignment of error or ground for re-

versal, that the law doesn't punish the taking of Chinese labor-
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ers that are already in this country from one American port

to another, we would say that, as shown l)y the statute itself,

and the Trumbull case, above cited, and other cases, there is no

crime in bringing a Chinaman within the United States on a

vessel, but the crime consists in landing a Chinaman from a

vessel in the United States. He is landed by being put on land

or brought in such proximity to the land as tot require nothing

further than his (the Chinaman's) efifort to leave the water

for the land. As alleged in the indictment in this case, the

Chinamen were brought by ship from China into the port of

Port Townsend, and from there landed in the City of Seattle,

County of King. It is this unlawful landing, and not the bring-

ing within the waters of the United States, which the law de-

nounces.

Regarding the fourth assignment of error or ground for

reversal, that there is a repugnancy between the different parts

of the counts which renders the indictment defective, we would

say that this question is not properly before the Court, as it

was never raised below. There was no proper ground stated

in any motion or demurrer to reach the question of either the

repugnancy in the allegations of the indictment, or the dupli-

city of the charges made. Further, the Act under which this

prosecution is brought, providing in the alternative the differ-

ent ways in which the crime might be committed, and also pro-

viding the same punishment for each of such breaches, it was

perfectly proper in the indictment to charge them all cumu-

latively as one offense.

Vol. 10 Ehc. Pleading & Practice, 5361
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Regarding the fifth assignment or ground for reversal,

that it is not charged in the indictment that defendants knew

that the Chinese were not entitled to enter or land in the United

States, we will say that the indictment in this particular follows

the language of the statute; that the expressions, "knowingly

land, or "knowingly aid or abet in landing," used in the statute,

clearly refer to the purpose of the defendant in intending his

act, and do not refer to his knowledge of the disciualification of

the Chinaman, a matter of knowledge which in the very nature

of things could seldom if ever be proven. The word "knowing-

ly" is evidently inserted to guard against condemning those

who, ignorant of their existence, might bring stowaways to this

country, or otherwise unwittingly be instrumental in bringing

into or landing contraband Chinese here. But if it were held

that the word "knowingly" used in the statute contemplates a

knowledge that the Chinaman is one of the excluded classes,

then that is what it means in the indictment, for the language

of the indictment is the language of the statute.

Regarding the sixth assignment of error or ground for re-

versal, that the indictment should negative the general expres-

sion or exception in the Act of April 29, 1902, continuing all

Chinese exclusion laws in force, "so far as the same are not in-

consistent with treaty obligations," we will say that the above

expression being in no sense descriptive of the offense charged,

it would not be necessary to except it or negative it in th indict-

mnt, no matter if it had occurred in the act and section defining

the crime under which the prosecution was brought. But as it

occurs in the section of another act than the one under whicl]

the prosecution is brought, it is clear that it need not be nega-
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tixc'd, and that it is purely a matter of defense.

Fo/. lo- Eiic. Pleading & Practice, 495 ct scq. and

citations.

For the foregoing, among other reasons, we sii1)mit that

tlicre is no error in the record.

Respectfully submitted,

JESSE A. FRYE,

United States Attorney.

EDWARD E. CUSHMAN,

Assistant United States Attorney.




